
 
The Q&A committee solicits, screens and submits questions from ASPPA members to various 
government agency panelists as part of the ASPPA Annual Conference and other ASPPA 
conferences.  Members of the Q&A subcommittee generally meet with the government agency 
panelists to screen and preview the submitted questions.  The answers reflect the ASPPA 
representatives’ interpretation of the IRS officials’ responses, and are not direct quotes. 
They are intended to reflect as accurately as possible the statements made by the 
government representatives. This material does not represent the official position of the 
Internal Revenue Service, the Treasury Department, or any other government agency. 
 
 



ID Topic Sub-Topic Plans 
affected Summary Question Answer

1 Amendments Discretionary 
amendments All Timing of 

amendment

An employer with a calendar year tax year maintains a 401(k) plan with a calendar plan year. For
the 2011 plan year, the plan did not include a provision allowing for a discretionary nonelective 
employer contribution. On February 1, 2012, the employer decides that it would like to  make a 
discretionary contribution for the 2011 plan year and amends the plan accordingly. Is this 
amendment permissible? For purposes of this question, assume the 401(k) plan is not a safe 
harbor plan, so there are no issues regarding making changes to the plan after the first day of a 
plan year. 

Our answer. Yes. The employer is not cutting back benefits for the 2011 plan year, so there is no anti-cutback issue. 
The discretionary amendment deadline established by Rev. Proc. 2007-44 is not applicable here. Section 5.05(2) of 
Rev. Proc. 2007-44 provides that a discretionary amendment is considered timely if it is adopted by the end of the 
plan year in which the amendment is effective. However, the purpose of this provision was to clarify that, in the case 
of a discretionary amendment, provided an anticutback issue is not involved, an employer may operate a plan during 
a plan year in accordance with a discretionary amendment without having to adopt the amendment until the end of 
the year. In this scenario, the plan was not being operated in accordance with a discretionary contribution provision, 
so there was no need to adopt the amendment by the end of the plan year. The employer has made a decision after 
the close of the year, to increase the contributions made for plan participants by adding a discretionary contribution 
during the period when the employer is permitted to make such a contribution under the deduction rules under IRC 
section 404. Rev. Proc. 2007-44 does not establish a regulatory prohibition against such an amendment.   
IRS response. The IRS disagreed with our analysis of Rev. Proc. 2007-44 and believes it reaches discretionary 
amendments of this type. 

2 Anti-cutback rule Optional forms of 
benefit ESOPs Exception for 

ESOPs

With respect to the special ESOP exceptions to Code Section 411(d)(6) found in IRC section 
411(d)(6)(C), are the types of amendments described in the regulations under Treas. Reg. 
§1.411(d)-4, Q&A-2(d), an exclusive list such that they are the only possible exceptions?  Or are 
other modifications to optional forms of benefit under an ESOP permissible provided that such 
modifications conform with the distribution and payment requirements otherwise applicable 
under IRC section 409(o)?

Our answer. We did not propose an answer.
IRS response. The regulation provides an exclusive list of the ESOP exceptions to the anti-cutback rule.

3 Anti-cutback rule Optional forms of 
benefit All plans

Change in timing 
of mandatory 
distributions

A plan originally provided that, upon reaching normal retirement age, a participant must 
commence distribution. The employer wants to amend the plan so that there is no mandatory 
distribution requirement until the required beginning date (RBD) under IRC section 401(a)(9). 
Before the RBD, the employee determines when to start payments. Is this amendment 
permissible?

Our answer. Yes. So long as the amendment to eliminate the mandatory distribution requirement at normal retirement
age does not also eliminate a participant's right to elect to receive distributions at normal retirement age, the 
amendment would not violate the anti-cutback rule.
IRS response. The IRS agreed with this analysis.

4 Cash or deferred 
arrangement Deemed CODA DC plans

Individual 
contribution 

levels for 
shareholders

There are five shareholders in a new comparability plan. The plan document provides that each 
participant is a separate allocation group. On an annual basis, the board of directors of the 
corporation determines the contribution amount for each participant and that is communicated to 
the trustee. The amount contributed for each shareholder, as a percentage of compensation, is 
not necessarily the same. Does a deemed CODA exist with respect to the shareholders? 

Our answer. No. Since the plan provision is not providing individual election rights to each shareholder to elect his or 
her contribution level, with a corresponding adjustment to compensation, a deemed CODA does  not exist. 
IRS response. The IRS agreed with our answer. The IRS issues determination letters on these plan designs without 
characterizing them as CODAs. The IRS would challenge a plan provision under which special bonuses were 
declared with respect to which a participant could elect the percentage of such bonus that could be contributed to 
plan.

5 Compensation Earned Income All
Post-termination 

payments to 
partner

A partner has retired. He is no longer providing services to the partnership. He receives 
guaranteed payments that are taxed under IRC section 736. The payments are subject to self-
employment taxes. May an allocation of employer contributions be made with respect to such 
contributions if the plan doesn't require any minimum hours or last day employment to share in 
an allocation? Should the plan apply principles analogous to the post-severance compensation 
rules under Treas. Reg. sec. 1.415(c)-2, so that the 2-1/2 month rule is applied to determine 
whether the post-retirement guaranteed payments are includible in compensation?

Our answer. We did not propose an answer. 
IRS response.  The IRS declined to answer this question.

6 Determination 
letters

Pre-Approved 
Plans All Need to submit 

for DL

The IRS has made clear that many adopting employers of Pre-Approved Plans may rely on the 
advisory letter or opinion letter, without having to obtain a favorable determination letter (FDL) 
on a Form 5307 submission. However, IRS continues to request FDLs on audit, and where there 
is no FDL, often requests prior documents adopted by the employer. How does the IRS plan to 
change its audit practices to encourage these adopting employers not to seek separate FDLs?

Our answer. We did not propose an answer.  
IRS response. The IRS prefers to discuss this issue from the podium.
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ID Topic Sub-Topic Plans 
affected Summary Question Answer

7 Discrimination 
Testing

Benefits, rights and 
features 401k plans Nondiscriminator

y rates of match

A discrimination issue can arise when deferrals are distributed under the ADP test) unless the 
associated matching contributions are forfeited. These matching contributions are sometimes 
referred to as “orphan "or “hanging” matching contributions. If the orphan match is not forfeited 
this would result in a higher rate of match for the HCE and an issue under 1.401(a)(4)-4 
regarding the nondiscriminatory availability of benefits, rights, and features. Which of the 
following approaches would be acceptable: (1) since the orphan match issue arises under IRC 
section 401(a)(4), rather than 401(k), the 9-1/2 month correction period under Treas. Reg. 
section 1.401(a)(4)-11(g) applies to determine the timing of the forfeiture, which is measured 
from the last day of the plan year in which falls the distribution that resulted in an orphan match; 
(2) since the orphan match is a result of corrective distributions under the ADP test, the 
forfeiture is deemed to occur as of the date of that corrective distribution, except to the extent 
the match is distributable as an excess aggregate contribution under  the ACP test; (3) the 
forfeiture must occur as of the last day of the 12-month correction period for correcting  a failure 
of the ADP/ACP tests. 

Our answer. We did not propose an answer.
IRS response. The IRS prefers approach (2) in the question. The corrective distribution under the ADP test is what 
triggers the orphan match, so the corresponding forfeiture of the matching contribution should coincide with the 
distribution event. The terms of the plan will determine how a forfeiture occurring at that time is allocated.

8 Distributions In-service 
distributions All

Rehire before 
distribution is 

made

A plan has no in-service distributions but permits distributions on severance of employment. 
Participant terminates employment (bona-fide termination) and elects to keep money in the plan. 
The person is re-employed. Does, the participant still have the right to elect a distribution or is 
that right extinguished now that the person is an employee? Does it matter if the employment is 
full-time vs. part-time?

Our answer. There is no longer a right to a distribution regardless of whether re-employment is full or part-time. The 
document is allowing for distribution because of the severance from employment, so when the individual is re-
employed, the circumstance under which the document will allow for distribution no longer exists. To make a 
distribution after re-employment would be a failure to operate the plan in accordance with its terms. 
IRS response. The IRS agreed with our analysis.

9 Distributions Restrictions under 
IRC sec 401(k)(2) 401(k) plans

Recharacterizati
on of QNECs not 

used for 
ADP/ACP testing

A 401(k) plan allows the employer to make a discretionary contribution to the plan that is hard-
coded as a QNEC. This allows the plan administrator to use all or any portion of the contribution 
as a QNEC when performing ADP and ACP testing, but the administrator is not required to 
include the contributions in such tests. It turns out that none of the discretionary QNECs made 
for the plan year are actually included in the plan's ADP/ACP tests for the plan year. Thus, the 
discretionary QNECs end up being tested solely under IRC sec 401(a)(4) for the plan year. Is the
contribution still tainted as a QNEC with respect to distribution provisions? In other words, could 
the plan be amended to recharacterizes the discretionary QNECs made for such year to be 
treated as non-QNEC employer contributions, and therefore permitted to be withdrawn for 
hardship or for a pre-age 59½ in-service distribution? (The employer would not, of course, 
change the 100% vesting status of the QNECs).

Our answer. The law would not preclude the employer from amending the plan to recharacterize the contributions as 
non-QNECs, so that broader distribution options could apply to them, as long as the amendment doesn't modify the 
100% vesting protection that applies because of IRC section 411(a)(10).  
IRS response. The IRS expressed "concerns" about our answer. From a public policy standpoint, the IRS is not 
inclined to support such amendments because they promote "leakage" in the system. The IRS also expressed 
concerns about compliance errors (e.g., failure to properly apply the expanded distributions just to the QNECs that 
were not actually used in the ADP/ACP tests).                                                                                                                  
Comment. Although these concerns were expressed, the IRS was not able to cite any authority that would preclude 
such an amendment. The panel members acknowledged that a plan could be amended to add a more liberal 
distribution option that would apply to existing discretionary profit plan contributions that are not ever classified as 
QNECs. The IRS panel inquired why the employer did not simply wait until after the ADP/ACP results were known to 
determine how much of a QNEC to make. We noted that in the particular case that gave rise to this question, the 
employer was making the contributions during the year due to Davis-Bacon contribution obligations, and so had to 
classify them as QNECs at the time they were contributed in order to have the flexibility to use them as QNECs in the 
ADP/ACP tests. This additional fact did not cause the IRS panel to change its position.

10 Distributions Restrictions under 
IRC sec 401(k)(2) 401(k) plans

 Safe harbor 
hardship 

standards

Treas. Reg. 1.401(k)-1(d)(3)(iv)(D) provides that a participant is not required to take 
counterproductive actions (such as obtaining a loan that would only increase the need). Does 
this provision also apply to a plan using the safe harbor for a distribution deemed necessary to 
satisfy an immediate and heavy financial need of (1.401(k)-1(d)(3)(iv)(E))?

Our answer. Treas. Reg. §1.401(k)-1(d)(3)(iv)(D) is intended to apply to all determinations of whether there is a 
financial need, regardless of whether the “facts and circumstances” test or the safe harbor test is being used. This 
interpretation is based on the fact that §1.401(k)-1(d)(3)(iv)(D) states that its provisions apply “for purposes of this 
paragraph (d)(3)(iv),” which includes the safe harbor rule under §1.401(k)-1(d)(3)(iv)(E). Also, although §1.401(k)-
1(d)(3)(iv)(D) refers to a determination of whether a need cannot reasonably be relieved from one of the actions 
described in paragraph (d)(3)(iv)(C), the language in §1.401(k)-1(d)(3)(iv)(E)(1) relating to exhausting all loans 
available under the employer’s plans is identical to the language in paragraph (d)(3)(iv)(C)(4).
IRS response. The IRS agreed with our answer.
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ID Topic Sub-Topic Plans 
affected Summary Question Answer

11 Distributions Processing of 
payments All plans Uncashed 

checks

A participant elects to receive a distribution over $5,000 (i.e., this is not a mandatory distribution 
nor a lost participant). The plan sends a check for 80% of the gross distribution amount, and 
transmits the other 20% to the IRS for withholding obligations. A Form 1099-R is issued. At 
some point, the administrator finds that the check was never cashed. What should (can) the plan 
do?

Our answer. It is clear from these facts that delivery of the check to the participant was completed, triggering a 
taxable event. The  participant's failure to cash the check does not change that. If the participant cannot locate his 
check, the plan should issue another one, but from a tax standpoint the distribution has occurred and the replacement
check will not trigger a second, separate taxable event. No correction would be needed on the withholding or Form 
1099-R reporting. 
IRS response. The IRS agreed with our answer.

12 Documents Formalities All plans Electronic 
signing

A national plan document provider has a procedure for employers to sign there plan documents 
electronically.  Does the IRS recognize electronic signatures for plan/ amendments adoption 
purposes?  Are there any rules that apply?

Our answer. Yes, e-Signatures are permitted in accordance with the Electronic Signatures in Global and National 
Commerce Act (E- SIGN), 17 U.S.C. 7001-7021. 
IRS response. This is a controversial issue at the IRS, and the IRS panel would like to address this question from the 
podium.

13 Eligibility Breaks in service 401k plans One-year "hold 
out" rule

The IRS has apparently discontinued approving the use, for purposes of elective deferrals, of 
the one year "hold out" rule under IRC section 410(a)(5)(C). This doesn't appear to be a viable 
ruling position since the statute specifically allows the use of this rule and does not preclude its 
use by 401(k) plans. Would the IRS consider approving any or all of the following approaches: 
(1) the plan imposes the 410(a)(5)(C) break in service rule but, upon rehire, once the participant 
has earned the 1,000th hour in the appropriate eligibility computation period following rehire, 
elective deferrals are allowed immediately thereafter; (2) the plan imposes the 410(a)(5)(C) 
break in service rule, but limits its application only to a participant's right to earn allocations of 
employer matching contributions and/or nonelective contributions, and permits the participant to 
restart elective deferrals without having to complete another year of service; (3) the plan 
imposes the 410(a)(5)(C) break in service rule to all aspects of the plan (including elective 
deferrals) but, immediately upon rehire a participant is allowed to make elective deferrals and 
then, in the event the participant doesn't complete a year of service in that eligibility computation 
period, the elective deferrals made for that period are treated as excess allocations and 
corrective distributions are made.

Our answer. All 3 suggested approaches are permissible.  Since the statute does not carve out 401(k) arrangements 
from using the break in service rule, a better interpretation for the statute would be to find workable solutions that 
follow the intent of the break in service rule without barring the use of such rule by a 401(k) arrangement. Suggested 
approaches (1) and (3) do that.                                                                                                                                          
IRS response. The IRS was comfortable with approach (2), but not with approaches (1) and (3). However, one 
member of the panel acknowledged that the IRS did not have a policy of refusing to approve individually-designed 
401(k) plans that used the one year "hold out" rule, although the provisions generally did not address specifically how 
the rule would be implemented with respect to a rehired employee's right to defer.

14 Eligibility Breaks in service All plans

Application of 
Rule of Parity 
and one-year 

break in service 
rule to non-
participants

Does the Rule of Parity apply only to a participant who is 0% vested and incurs a 5 consecutive 
breaks in service, or does it also apply to an employee who never became a participant and 
incurs 5 consecutive breaks in service? What about the one-year break in service rule under 
IRC section 410(a)(5)(C) (also known as the one-year 'hold out" rule)?

Our answer. Although the statute refers to the word "participant" the Rule of Parity does apply to a rehired employee 
who incurred at least 5 consecutive breaks in service before being rehired, so that eligibility into the plan is 
determined by disregarding all prior service and waiting until the rehired employee completes the plan's eligibility 
requirements. To interpret the statute's use of the word "participant" to exclude non-participant employees who incur 
5 consecutive breaks in service is to disadvantage employees who had become participants and accrued prior 
benefits. The same rule is applicable for the vesting Rule of Parity as well. For consistency, the same interpretation 
should apply to the one-year "hold out" rule.                                                                                                                      
IRS response. The IRS has not provided a response to this question.              

15 EPCRS VCP All plans Application 
procedures

Is there any way to add new qualification defects to a previously filed VCP application?  Our answer. We did not provide an answer.
IRS response. Although there is no absolute prohibition on accepting additional qualification defects during the VCP 
process, the IRS' decision whether to consider the additional defects would depend on the facts and circumstances. 
The IRS will discuss this further from the podium.

16 EPCRS VCP All plans Corrective 
amendments

An employer is using VCP for permission to adopt a retroactive amendment to correct the 
definition of compensation back to the way it’s always been under the plan, which is total 
compensation, as defined in IRC section 415. When the plan was restated, the compensation 
definition was mistakenly written to exclude bonuses. Is it permissible to operate under the 
intended definition of compensation when allocating employer contributions until IRS confirms 
that the retroactive amendment will be permitted?

Our answer. We did not provide an answer.  
IRS response. The plan could be at risk operating in a manner that ultimately does not get IRS approval. The IRS will 
discuss this further from the podium. 
Comment. Whether the employer operates the plan differently pending the resolution of the case through VCP, it 
should take steps to amend the plan at least prospectively to incorporate the definition of compensation it wishes to 
have going forward, so that it doesn't unnecessarily lengthen the period during which the mistaken compensation 
definition is in the plan.

17 EPCRS VCP All plans Determination 
letter procedures

If an employer submits  a determination letter application and in the cover letter for the 
application discloses a previous failure to adopt a compliance amendment in a timely way, is 
there any need to file a VCP application if a favorable determination letter is issued by the IRS? 

Our answer. We did not provide an answer. 
IRS response. The employer may protect its option to enter into voluntary correction program if the prior document 
failure is clearly described in the cover letter submitted with the determination letter application. Such a disclosure 
preserves the right to correct under VCP with respect to the identified failure. However, an open-ended reference to 
defects that "might have occurred" or "might be found by the IRS" would not protect the right to enter VCP with 
respect to qualification failures that are identified during the IRS' review.      
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ID Topic Sub-Topic Plans 
affected Summary Question Answer

18 EPCRS VCP All plans

Employer 
contributions 

deposited 
improperly into 

employer's 
defined benefit 

plan

Due to a TPA error, profit sharing plan employer contributions were deposited into a defined 
benefit plan.  This was discovered due to a participant complaint. The attorney found that the 
TPA has been doing this since 2002, and indications are it occurred prior to that when the plan 
did not have a TPA. Can this be corrected under VCP? If there are reliable records only back to 
2002, would it be sufficient to make corrections only back that far? What would be the 
recommended correction method?

Our answer. We did not provide an answer.
IRS response. The primary goal is to place the participants in the same position they would be in had the failures not 
occurred. The fact that there are accurate records only back to 2002 does not automatically excuse any correction for 
previous years, but reasonable estimates may be used. The IRS will discuss this further from the podium.

19 EPCRS VCP All plans Overpayments

We have a take over case and the old TPA has overpaid a terminated participant by $200,000.  
What approach should  the employer take to correct this problem?  

Our answer. We did not provide an answer.                                                                                                                      
IRS response. The ECPRS guidelines on correcting overpayments generally will apply here. There may be more time 
to correct if the error arose as part of a merger or business acquisition transaction. The IRS will discuss this further 
from the podium.

20 EPCRS VCP All plans
Reporting 
improper 

distributions

An employer discovered that employees who were transferred within the same controlled group 
received ineligible distributions from  2002-2010.  The employer doesn't want to send corrected 
form 1099Rs for 2007 & prior years.  Can the employer use VCP to get IRS approval to issue 
1099R forms for the current year with respect to the improper distributions made in 2002-2007?

Our answer. We did not provide an answer.                                                                                                                      
IRS response. In general, the IRS will not approve a change in the year of tax reporting, except in the limited case of 
reporting certain defaulted loans, as set forth in the EPCRS procedure. The IRS may discuss this further from the 
podium.

21 Forfeitures Treatment as 
contributions 401k plans

Funding of safe 
harbor 401(k) 
contributions

What is the status of the IRS' position on using forfeitures to fund safe harbor 401(k) 
contributions? Does the IRS continue to make a distinction between funding safe harbor 
contributions under 401(k)(12), where the contributions must be 100% vested, and safe harbor 
contributions under 401(k)(13), where a 2-year vesting period may apply? Does the same 
analysis apply to QNECs?

Our answer. We did not provide an answer.
IRS response. The IRS believes that safe harbor contributions under IRC section 401(k)(12) are required to be 
nonforfeitable when made to the plan. This is because Treas. Reg. section 1.401(k)-3 refers to safe harbor 
nonelective contributions as qualified nonelective contributions and to safe harbor matching contributions as qualified 
matching contributions, and Treas. Reg. section 1.401(k)-6, in defining those terms, requires that such contributions 
meet the nonforfeitability requirement at the time contributed to the plan. A forfeiture used to fund such a contribution 
would fail to meet this requirement, because it is attributable to a contribution that was not forfeitable when 
contributed to the plan.  The IRS takes a different position with safe harbor contributions under a qualified automatic 
contribution arrangement (QACA), pursuant to IRC section 401(k)(13), because such contributions do not have to be 
nonforfeitable at the time they are contributed.                                                                                                                  
Comment. We disagree with the IRS' response. This position seems to be an unnecessarily narrow interpretation of 
the regulatory language. The reference in the regulations to the time contributed to the plan instead could be 
interpreted as prohibiting an employer from making contributions to a participant’s account that later become vested 
(e.g., amending the plan to eliminate the vesting schedule) and then characterizing such previously-allocated 
contributions as a safe harbor contribution, QNEC or QMAC. When forfeitures are used to reduce employer 
contributions, they are simply acting as a proxy for the employer’s current contribution. The focus on nonforfeitability 
for a safe harbor contribution, QNEC or QMAC should be when the contribution is allocated (i.e., contributed) to the 
affected participant’s account. This interpretation is further supported by the statutory language. IRC §401(k)(3)(D)(ii), 
which defines QNECs and QMACs, refers to the vesting rule under IRC §401(k)(2)(C), which simply focuses on 
nonforfeitability with respect to the participant’s accrued benefit derived from such contributions, not whether the 
source of such contributions are current employer contributions or forfeitures. IRC §401(k)(12)(E) makes a similar 
reference with respect to the vesting requirement for safe harbor contributions.

22 Earned Income 
and HSAs

Taxability of 
employer 

contributions
All plans

Effect on 
compensation 

under a qualified 
plan

An HSA made by an employer on behalf of a partner is not subject to the income exclusion 
under IRC section 106(d). Instead, it is treated either as a distribution under IRC section 731 or a
guaranteed payment under IRC section 707. See Treas. Reg. §54.4980G-3, Q&A. If it is under 
707, then it is included in net earnings from self-employment, although the self-employed 
individual is eligible for an above the line deduction for the amount, pursuant to IRC section 223. 
Since it is included in net earnings from self-employment, must the amount be included in 
compensation under a qualified plan if the plan uses section 415 compensation as its definition 
of compensation? For a 2% shareholder-employee of an S corporation the amount is also 
treated as gross income, although the shareholder also gets an above the line deduction for the 
amount, pursuant to IRC section 223. When computing compensation under IRC section 415, 
does the plan include such amount? (For an individual who is neither a self-employed individual 
nor a 2% shareholder-employee, the amount contributed by an employer to the HSA is 
excludable from gross income pursuant to IRC section 106, so wouldn't be included in 415 
compensation.)

Our answer. For a self-employed individual, if the amount is included in net earnings from self-employment, then it is 
part of earned income. There are no adjustments in IRC section 401(c) that would pertain to the HSA contributions. 
For the 2% shareholder, if the amount is included in gross income, then it is part of IRC section 415 compensation.  
IRS response. The IRS did not provide a response, but may comment from the podium.
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23 Loans Amortization 
requirements All plans First payment

In the TEFRA Blue Book, it states: “If there are required periodic payments, the first of which is 
due to be made within two months of the date the loan was made, the five-year repayment 
period will be measured from the due date of that first payment.” In light of the fact that the 
TEFRA Blue Book predates the level amortization requirement and the Code §72(p) regulations, 
does the IRS continue to consider it reasonable for a plan to wait up to two months before the 
first payment?

Our answer. We did not provide an answer.
IRS response. The maximum repayment periods are measured from the time of the loan (i.e., the date of 
disbursement of the funds). However, see the IRS response to the next question.

24 Loans Amortization 
requirements All plans Payment term

In applying the 5 year repayment requirement of Code §72(p), should the plan measure the 5-
year repayment period from: (1) the date the plan provides the loan proceeds to the participant, 
or (2) the date of the first payment?

Our answer. We did not provide an answer. 
IRS response. The date the plan provides the loan proceeds to the participant. However, the quarterly payment 
requirements provide some waffle room. For example, a loan made in April 2011 could be amortized over 20 quarterly
installments, where the 20th installment could be the last day of June 2016.

25 Loans Default All plans Timing of 
taxation

A plan uses the maximum cure period for a loan (i.e., last day of the quarter following the quarter 
in which the first loan payment is missed). The first payment missed is in August 2011. That 
gives the participant until December 31, 2011, to make the payment. If the payment isn't made, 
the loan goes into default and a 1099-R needs to be issued. Is the taxable event on the last day 
of the cure period (i.e., December 31, 2011), and thus taxable for 2011, or the next day (January 
1, 2012) and taxable for 2012?

Our answer. The taxable event occurs on the last day of the cure period. Thus, a 1099-R must be issued for 2011.
IRS response. The IRS agreed with our answer.

26 Loans Limits All plans Daily valued 
plans

In IRS Notice 82-22, the IRS states that a plan should use the most recent valuation date in 
applying the limitations to a participant loan. In a plan with daily valuation, must a plan use the 
latest valuation date preceding the date (1) the loan proceeds are provided, or (2) the participant 
applies for the loan?

Our answer. It should be permissible to use a reasonable period ending on the date the proceeds are disbursed to 
determine the applicable limitation.                                                                                                                                    
IRS response. The IRS did not agree with our answer. The plan's rules for benefit distribution apply here. Thus, if a 
distribution under a daily valued plan is determined on the basis of the value of the account balance determined on a 
daily basis, then the application of the loan limits should also be applied on a daily basis. 

27 Loans Limits All plans

Loans in both 
participant and 

beneficiary 
capacity

A husband and wife are participants in a plan. Both took loans for $50,000 each back in 2009.  
The wife recently passed away and her husband is the beneficiary.  The husband would like to 
continue making her loan repayments so that he may later roll over the balance to his account. 
Since the beneficiary is a participant with his own outstanding loan balance of about $36,000, 
would the assumption of his deceased wife's loan exceed the $50,000 per participant loan limit 
or would it be excluded since the loan is on her account and not his?  Assuming this is okay, but 
the plan's loan policy does not permit a beneficiary to continue the loan of a participant, would 
the employer have the option to amend the loan policy to accommodate this, even though the 
participant has already died?

Our answer. IRC section 72(p) refers to loans to a participant or a beneficiary. So clearly, if the beneficiary assumes 
the loan, that loan also is subject to 72(p) with respect to that individual. Generally two loans held by the same 
individual are aggregated under 72(p), even though one was made to the individual in his capacity as a participant 
and the other was made to a deceased participant and assumed by the individual in his capacity as a beneficiary. 
However, as long as the loans continue without modification or refinancing in a manner that would not recharacterize 
either loan as a new loan, the fact that the aggregate amount of the two loans would exceed a permissible limit if it 
were a new loan should not cause a 72(p) violation. The language in 72(p) applies the loan limits at the time the loan 
is made, without regard to how circumstances might change later. For example, if a loan is made for $40,000 on an 
account that is $80,000, and a month later, the value of the account drops to $60,000 when the outstanding balance 
on the loan is $39,000, either because of a drop in market value of the non-loan assets or a distribution from the non-
loan portion of the account, the outstanding balance on the loan would NOT be treated as in violation of the 50% limit 
under 72(p). If the individual, either as a participant or as a beneficiary, takes a new loan while these two loans are 
outstanding, then you would have to aggregate the existing loans' balances to determine how much, if any, new loan 
is permissible.
IRS answer. The IRS did not provide a response but may discuss this issue from the podium.

28 Minimum 
distributions

Account balance 
method DC plans Treatment of 

excess deferrals

For the 2011 calendar year, a participant makes $19,500 of elective deferrals, exceeding the 
$16,500 limit by $3,000 (the participant is not catch-up eligible). The excess deferrals are 
distributed by April 15, 2012. (1) When computing the participant's RMD for 2012, does the 
participant's 12/31/2011 account balance include the excess deferral, even though it must be 
withdrawn by 4/15/2012? (2) If the answer to (1) is yes, is the corrective distribution of the 
excess deferral counted toward satisfying  the participant's 2012 RMD?

Our answer. (1) Yes, the refund is part of the account for purposes of determining the RMD. The 401(k) regulations 
provide that a refund is counted for 404 and 415 purposes so presumably that would be the case for purposes of 
401(a)(9). (2) No, the corrective distribution is not counted toward satisfying the 2012 RMD. See Treas. Reg. section 
1.401(a)(9)-5, Q&A-9. This is the same treatment that applies to ADP/ACP refunds and correction of excess 
allocations under the EPCRS procedure. 
IRS response. The IRS agreed with our answer.
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29 Nondiscrimination 
testing ADP/ACP testing 401k plans

Early 
Participation 

Rule

Facts: Company A is an LLC established in 2010.  The members and some of the employees 
were all previously employed by Company B for several years but left to start the new company.  
A and B are not part of a controlled group or affiliated service group. Company A established the 
Company A 401(k) Plan with a general effective date of January 1, 2010, and an effective date 
for salary deferrals of September 1, 2010.  The Plan's eligibility requirements are attainment of 
age 21 and completion of 3 months of service.  The Plan does not recognize service with 
Company B; however, the terms of the Plan waive the eligibility requirements for anyone 
employed on September 1, 2010. For 2010, the plan has 26 eligible participants (4 HCEs and 22 
NHCEs), all of whom have less than 1 Year of Service as of December 31, 2010, i.e. all are 
otherwise excludable.
Question #1: What would the ADP testing results be for the 2010 plan year if the early 
participation rule of IRC Section 401(k)(3)(F) were elected?  
Question #2: If the plan is amended for the 2011 plan year to use the prior year testing method, 
what are the testing results for that plan year if the plan still uses the early participation rule? 
Question #3: Does the answer to any of the previous questions change if, instead of waiving 
eligibility for those employed on September 1, 2010, the plan’s terms recognize service with 
Company B; thereby giving each Company A employee more than 1 Year of Service for eligibility
purposes but less than 1 year of actual service?
Question #4: Does the answer to any of the previous questions change if Company B has a 
minority ownership interest in Company A?  Assume the minority interest is not sufficient for the 
two companies to form a controlled group, and there is no affiliated service group relationship.

Our answer. Answer #1: The otherwise excludable NHCEs are disregarded for purposes of the ADP test and the 
otherwise excludable HCEs are included in the test.  The result would be that only HCEs would be included in the 
ADP test for 2010, and all of the NHCEs would be disregarded.  Thus, the ADP test would automatically pass. 
Answer #2: Since there were no NHCEs included in the testing group in 2010, the 2011 ADP test would automatically 
pass. 
Answer #3: If the plan recognizes service with a predecessor employer on an optional basis (i.e., the mandatory 
predecessor service crediting rule under IRC section 414(a)(1) is not applicable), in order to accelerate entry into the 
plan, that service does not have to be recognized when identifying otherwise excludable employees. The otherwise 
excludable employee is based on the statutory requirements for completing the minimum service requirements, so 
optional grants of service are disregarded.   
Answer #4: This should not change any of the above answers as long as, under the facts and circumstances, there is 
no statutory requirement to credit service with Company B for eligibility purposes. 
IRS response. The IRS agrees with Answers #1, #2 and #4. However, it was inclined to disagree with Answer #3 on 
the basis that the plan cannot have it both ways - recognize the predecessor service for eligibility rights, but disregard 
it for the purpose of classifying the employee as an otherwise excludable employee for nondiscrimination testing 
purposes.

30 Nondiscrimination 
testing ADP/ACP testing 401k plans

Shifting QMACs 
and elective 

deferrals

A plan utilizes current year testing for both ADP and ACP testing.  No after-tax or non-elective 
contributions are made so the plan consists of only deferral and matching contributions.  All 
matching contributions meet the QMAC requirements.  The ADP percentages are 8.09% HCEs 
and 5.01% NHCs. The ACP percentages are 2.53% HCEs and 2.00% NHCs. To avoid failing 
the ADP test, the plan shifts 1.08% of the NHCE’s QMAC’s to the ADP test so that the new 
rates are as follows: ADP percentages - 8.09% HCE and 6.09% NHC; ACP percentages - 
2.53% HCEs and 0.92% NHCs. However, now the plan fails the ACP test.  QMAC’s used in the 
ADP test cannot be used in the ACP test.  But, can the plan shift deferrals to the ACP test so 
the final result looks like this and both the ADP and ACP tests pass?  ADP percentages (after 
deferrals are shifted) - HCEs 4.00% and NHCs 2.00% (1.08% QMACs and 0.92% deferrals); 
ACP percentages - HCEs 6.62% (4.09% deferrals and 2.53% QMACs) and NHCs 5.01% (0.92% 
QMACs and 4.09% deferrals)

Our answer. The approach is permissible. The reason the two steps are necessary is that the 401(m) regulations 
permit the shifting of deferrals into the ACP test only if the plan can pass the ADP test both when all deferrals are 
included in the ADP test and again when only non-shifted deferrals are included in the ADP test. This approach 
responds to that by first shifting part of the NHCs' QMACs into the ADP test to get a pass with all deferrals included, 
then shifted 4.09% of the deferrals of both HCEs and NHCs in the ACP test in order for the ACP test to now pass 
(after a portion of the NHCs' QMACs had been shifted to the ADP test), leaving enough on the ADP side so that the 
ADP test can still be passed without taking into account the shifted deferrals.                                                                 
IRS response. The IRS agreed with our answer.

31 Nondiscrimination 
testing Cross-testing DC plans

Application of 
new 

comparability 
allocation 

formula based 
on job 

classifications

Plan has 2 allocation groups - 8% contribution to "day shift employees" and 5% contribution to 
"night shift workers." The plan requires 1000 hours to receive an allocation, but no last day 
employment requirement. For the current plan year, Bob starts out the year working the day 
shift, and completes 1,200 hours in that status. Then, during the year, he switches to night shift 
and works an additional 800 hours for the remainder of the year. (a) How should his allocation 
be determined? (b) If it is determined that the formula applies based on whether the participant is
a day shift or night shift employees as of each hour, does the fact that the contribution rate per 
hour decreases when the employee transfers to the night shift create a 411(d)(6) issue? (c) If the
employee is entitled to both the 5% and the 8% contribution rate for his hours, how does that 
affect the general test under IRC section 401(a)(4)?

Our answer. (a) This is primarily a plan drafting issue. The question is whether a participant's contributions are 
determined on an hour-by-hour basis, depending on whether each hour is earned on the day shift or night shift, or 
whether all hours are treated the same based on a participant's classification as of a particular date. If the document 
is ambiguous, the plan administrator will have to interpret the plan. (b) No 411(d)(6) issue. The change in contribution 
rate is due to an employment change, not a plan amendment. (c) The employee's contributions will be combined to 
compute his EBR, and then he will be placed into the appropriate rate groups for general nondiscrimination testing.   
IRS answer. The IRS agreed with our analysis. They added that the document could take an approach where it 
identified a date as of which the classification as a day shift or night shift employee is determined (e.g., first day of the 
plan year, last day of the plan year), and then compute the contribution for all hours for that plan year based on that 
classification, regardless of the individual's classification for each hour within the plan year.

32 Practice Before 
the IRS PTINs All Refunds for 

unneeded PTINs

My firm applied for a number of PTINs for employees who do not need to get them by reason of 
the guidance subsequently released in Notice 2011-6. May be get the user fees for these PTINs 
refunded to us?

Our answer. This is answered in FAQs at the IRS website. See 
http://www.irs.gov/taxpros/article/0,,id=230145,00.html (FAQ-4 under "Fees"), which provided a refund procedure.
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33 Practice Before 
the IRS PTINs All ERPAs

Is it true that an ERPA who is not preparing Form 1040s, but is preparing forms that require a 
PTIN (e.g., Form 5330) may use his/her ERPA approval number in lieu of a PTIN and forego 
applying for a separate PTIN?

Our answer. We did not provide an answer.
IRS response. Notice 2011-6 and the FAQs cited in question 32 indicate that the ERPA is not permitted to use his/her 
ERPA approval number in lieu of a PTIN.
Comment. The IRS' response contradicts oral statements made by Karen Hawkins, director of the IRS Office of 
Professional Responsibility (OPR) at the 2011 ERPA Conference. She was reported by the trade publications as 
saying that an ERPA could sign the Form 5330 without needing a PTIN, and could use the individual's ERPA 
approval number on the form.

34 Predecessor 
service

Crediting 
compensation All

Counting 
predecessor 

employer 
compensation

The regulations clearly permit service from a prior employer to be considered without violation of 
nondiscrimination rules in a merger/acquisition situation.  Can compensation from a prior 
employer be considered as well without violating IRC section 401(a)(4) or 415?  How is testing 
done in such situations?  Does it matter if there is an asset or stock sale?  Whether the plan 
moves or not?  What if the plan merges with the acquirer’s plan at a later date, but participants 
were permitted into the acquirer’s plan at closing?

Our answer. Yes, prior employer compensation may be considered for testing purposes as long as the plan sponsors 
are reasonable and consistent in their approaches. See Treas. Reg. sections 1.401(a)(4)-5(b) and 1.401(a)(4)-11(d). 
For predecessor employer service that is not required to be taken into account under IRC section 414(a), a facts and 
circumstances test applies to determine whether the crediting of the prior service and compensation is 
nondiscriminatory.
IRS response. The IRS agreed with our answer. They added that, where predecessor service is not required to be 
credited under IRC section 414(a), compensation with the prior employer would not be taken into consideration for 
determining who is an HCE with the new employer.

35 Related 
Employers Directors All

Funding a plan 
with directors 

fees

A 10% shareholder of a company receives $15,000 in directors fees from the company & 
established a SEP-IRA with this self-employment income. He also participates in the company’s 
401(k) profit sharing plan.  Any problems with this?  If so why?

Our answer. As a general rule, the "directorship" relationship is treated as self-employment income and the director is 
setting up the SEP-IRA as a sole proprietorship receiving director's fees. Since that sole proprietorship is not in a 
controlled group or affiliated service group relationship with the company that covers the director as an employee in 
its 401(k) plan, there generally would not be any aggregation of the plans. However, since the individual is also a 5% 
owner of the corporation maintaining the 401(k) plan, if the proposed regulations under 1.414(o)-1(b) were in effect, 
there would be a leased owner relationship, which would be problematic. A leased owner is defined in the proposed 
regulations as an individual who performs services for an organization in a non-employee capacity and  is also a 5% 
owner of such company (as determined under the key employee rules). If a leased owner relationship exists after this 
regulation is finalized, then the plan set up with the director's fees would be treated as maintained by the recipient 
organization of the non-employee services (i.e., the corporation in this scenario), which would cause the SEP-IRA to 
fail the statutory requirements.
 IRS. response. The IRS agreed with our answer. They added that, if the self-employment business is a services 
organization, it is possible that the directorship business could be part of an affiliated service group with the company 
for which it provides director services, under the A-Org analysis.

36 Reporting 
Requirements Form 5500 series All Extensions to file

We are still getting IRS penalty notices for 2009 filings that were filed prior to October 15, 2010 
and the extension was filed timely.  Do you recommend to file the 5588 as an other attachment 
on EFAST2 as a way to minimize the chances of getting an improper late filing notice? 

Our answer. We did not provide an answer. 
IRS response. The IRS does not recommend filing the Form 5558 as an attachment on the EFAST2 as a way to 
minimize the chances of getting an improper late filing notice. Pursuant to the instructions on the Form 5558, the form 
is to be filed with the Internal Revenue Service Center in Ogden Utah. If a filer believes that he/she received a CP213 
- Penalty Notice in error, he/she should respond to the notice and provide the information requested. The IRS may 
discuss this further from the podium.

37 Reporting 
Requirements SSA reporting All

Notice to 
participant of 

SSA information

Form 8955-SSA asks whether the plan administrator has complied with the participant notice 
requirements of IRC section 6057(e). The statute and instructions appear to require that the 
notice include all information reported on the Form such as the social security number and forms 
of permissible payments. The regulations provide that the administrator must provide “…. a 
statement describing the deferred vested retirement benefit to which the participant is entitled. 
The description provided the participant must include the information filed with respect to the 
participant on schedule SSA.” Is the second sentence merely a modification of the first sentence 
or is the regulation also stating that all information on the form must be included?

Our answer. The narrower interpretation (i.e., SSN disclosure is not required) would be preferable. Also, the notice 
requirement should be able to be satisfied by providing multiple documents or a disclosure document that has 
otherwise been furnished to the participant (e.g., an employee benefit statement, a relative value notice of defined 
benefit plan distribution options). If the IRS believes that the social security number information is required to be 
included in the 6057 notice, then it should issue formal guidance to that effect and allow for truncation of the SSN.
IRS response. The IRS acknowledged that a literal reading of the statute would suggest that the SSN is required, but 
they could see a reasonable middle ground that would not require that.  As far as the manner of providing the notice, 
the IRS noted that it doesn't have a particular format that must be followed.  As long as an employee benefit 
statement includes everything required by section 6057, it should be good.
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38 Roth 
contributions Conversions All

5-year period for 
qualified Roth 
distributions

A participant elects an Internal Roth Conversion during 2011. The participant has not made any 
Roth contributions to the plan in prior years and never makes one during his remaining period of 
participation in the plan. In 2018, the participant, who has now reached age 59-1/2, receives a 
distribution of his designated Roth account, which is attributable exclusively to his Internal Roth 
Conversion. Is this a qualified Roth distribution, so that the earnings being distributed are tax-
free?

Our answer. Yes. The Internal Roth Conversion is treated as a Roth contribution for purposes of the 5-year rule. 
Thus, after the end of 2015, the participant had met the 5-year rule and, since age 59-1/2 is a qualifying event for 
Roth distributions, the distribution of the designated Roth account is a qualified Roth distribution and is entirely tax 
free. The purpose of the Internal Roth Conversion option was to provide workplace retirement plan participants an 
avenue to do Roth conversions without having to transfer the funds to a Roth IRA. Thus, there was parity intended for 
Internal and External Roth Conversions. In the Roth IRA world, a Roth conversion (either by non-Roth IRA to Roth 
IRA or by an External Roth Conversion of non-Roth workplace plan funds into a Roth IRA), is treated as a 
contribution for Roth IRA purposes, so that it starts the Roth IRA 5-year period. See Treas Reg. §1.408A-6, Q&A-2. 
The regulations for designated Roth account do not address this issue in  §1.402A-1, Q&A-4 because, at the time 
those regulations were issued, there was no manner in which a conversion could be accomplished inside a plan. The 
regulations under IRC section 408A were issued at a time when conversions with respect to a Roth IRA were 
possible. The 5-year periods, although applied separately for Roth IRAs and designated Roth accounts under 
workplace retirement plans, have similar statutory descriptions of the 5-year period in IRC section 402A(d)(2) and IRC
section 408A(d)(2). In addition IRC section 402A(c)(4)(C) specifically made clear that the Roth "contribution" created 
by the Internal Roth Conversion would be disregarded for purposes of IRC section 402A(c)(1), so that the deferral 
limit would not apply. This provision would have been unnecessary if the conversion were not treated as a Roth 
contribution for purposes of the 5-year rule. 
IRS response. The IRS believes that it must follow the statutory language, which requires an actual designated Roth 
contribution to start the "5-year clock." The IRS agreed that there does appear to be a technical error in the wording 
of the statute, but without a technical correction (and there has not been a technical correction made with respect to 
this statutory language), the IRS must apply the statute as it reads.  However, the IRS also noted that, because of the 
perceived technical issue, it is not clear that IRS would enforce this provision without further clarification. The IRS did 
not discuss our point that similar language is found under IRC seciton 408A where a conversion was interpreted by 
the regulations to start the "5-year clock."

39 Safe harbor 
401(k) plans Amendments 401k plans Expanding 

eligibility

My client wants to change to a more liberal eligibility period under a safe harbor plan, where the 
safe harbor contribution is a nonelective contribution. The employer doesn't want to wait until the 
beginning of the next plan year. Would it be permissible to make the amendment effective during 
the year, since it doesn't affect elective deferral decisions by currently eligible employees? 
Would the answer be different if the safe harbor contribution were a matching contribution?

Our answer. We did not provide an answer. 
IRS response. Presently the only exceptions for changes during the year are those identified in Announcement 2007-
59. The IRS will discuss this issue further from the podium.

40 Safe harbor 
401(k) plans Amendments 401k plans

Permissible 
scope of mid-

year 
amendments

 If a plan is using a safe harbor plan design, announcement 2007-59 allows for a two specific 
mid-year changes.  Some practitioners believe this means that these are the only changes that 
could be made to a safe harbor plan mid-year, and other practitioners believe you can make 
additional changes.  If a plan feature is not specifically part of the safe harbor design, can it be 
changed mid year?  For example, can a plan that satisfies the ADP and ACP safe harbor with a 
matching contribution add a profit sharing contribution within the plan year.  It seems 
counterintuitive that a plan would not be able to increase benefits to participants because of the 
safe harbor, but it is unclear under the current regulations.  Will there be guidance issued in this 
regard?

Same issue as the prior question and will be addressed from the podium.

41 Safe harbor 
401(k) plans

Contribution 
requirements 401k plans

Failure to fund 
safe harbor 
contribution

What’s the proper correction for failure to make safe harbor contributions?  The safe harbor 
notice was provided on a timely basis and the plan otherwise meets the design requirements 
under IRC section 401(k)(12) or (13). 

Our answer. This is an operational failure. The missed contributions should be funded, with an appropriate 
adjustment for lost earnings. The plan's safe harbor status is not affected.
IRS response. The IRS agrees with this answer.
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42 Section 403(b) 
plans QJSA rules 403(b) plans

Exemption from 
QJSA rules for 
non-pension 

plans

Are 403(b) plans that are subject to Title I of ERISA subject to the same requirement to provide 
for QJSA and QPSA as 401(a) plans? And, if so, is the exemption under section 205(b)(1)(C) of 
ERISA that parallels the exemption available to defined contribution plans under Code Section 
401(a)(11)(B) available to 403(b) plans as well? A 403(b) plan is not subject to the trust 
qualification requirement under Code Section 401(a). Since a 403(b) plan is not subject to the 
requirements under Code Section 401(a)(11)(A), then the exemption under Code Section 
401(a)(11)(B)(iii) does not apply, either. However, a 403(b) plan is an individual account plan 
pursuant to section 3(34) of ERISA. Although the joint and survivor annuity and preretirement 
survivor annuity requirements under Section 205 of ERISA are inapplicable to a 403(b) plan that 
is not subject to Title I of ERISA, a 403(b) plan that is subject to Title I of ERISA would be 
subject to the annuity requirements of section 205 of ERISA. Correct? If so, then, as a result, 
would not the exemption to such requirements available under section 205(b)(1)(C) of ERISA 
would be available to a 403(b) plan subject to Title I of ERISA?

Our answer. If the 403(b) plan is covered by ERISA, then ERISA section 205 applies to the plan.  
IRS response. The IRS agreed.  We discussed the fact that IRC section 403(b) does not cross-reference any 
requirements that might apply under ERISA. However, an IRS agent would be instructed to withhold qualification of a 
plan under IRC section 403(b) if it was covered by ERISA and did not comply with the requirements of ERISA section 
205. The IRS will make additional comments from the podium.

43 SIMPLE-IRA 
plans Contribution Limits SIMPLE-

IRAs

Consequences 
of making 

excess 
contributions

An employer overcontributes to a SIMPLE-IRA for one or more participants. What are the 
consequences? Does the excise tax under IRC section 4973 apply?

Our answer. The statute seems to exempt SIMPLE-IRAs from the excise tax provisions under IRC section 4973. IRC 
section 4973 refers to the limit under IRC section 219 for purposes of determining whether there has been an excess 
contribution for 4973 purposes. IRC section 219(b)(4) provides that section 219 does not apply to a SIMPLE-IRA. 
This is supported also by the instructions to Form 5329 (which is the form used to pay excise taxes under IRC section
4973), which state that, for purposes of completing the form, a SIMPLE-IRA is not treated as a traditional IRA. It 
appears that the only issue here is an operational failure to operate the SIMPLE-IRA properly, which can affect the 
"qualification" of the SIMPLE-IRA under IRC section 408(p). Thus, the excess contribution failure should be corrected 
in accordance with the EPCRS procedures. 
IRS response. The IRS disagreed with the response and said that the excise taxes under IRC section 4973 do apply. 
The statutory support is found in IRC section 408(d)(7)(B), which states that, for purposes of section 4973, amounts 
that are excludable from gross income by reason of IRC section 402(h) (SEP contributions) and 402(k) (SIMPLE 
contributions) are treated as amounts allowable or allowed as a deduction under IRC section 219. This provides the 
basis for treating amounts in excess of the exclusion limit as subject to excise taxes under IRC section 4973.

44 Top Heavy Top heavy ratio All Change in 
controlled group

Company X and Company Y constitute a brother sister group. They maintain separate plans, 
each with a calendar plan year. Due to ownership changes, the companies are no longer part of 
a controlled group as of October 31, 2012. For the determination date at the end of the 
preceding year (December 31, 2011), the combined top heavy ratio of the two plans is over 
60%. If the plans were looked at separately, Company X's top heavy ratio as of December 31, 
2011, is less than 60%, but Company Y's top heavy ratio is still over 60%. How is the top heavy 
status of the plans affected for the 2012 plan year by the change in controlled group status as of 
October 31, 2012?

Our answer. The related group status of the plans is determined as of the determination date (i.e., the last day of the 
preceding plan year) for purposes of determining whether the plans are top heavy for the 2012 plan year. This is true 
regardless of whether the related group status continues in effect for the entire 2012 plan year. Thus, as of December
31, 2011, the two plans are part of a required aggregation group that must be combined to determine the applicable 
top heavy ratio that applies to each plan. For the 2013 plan year, the plans will test for top heavy status separately, 
based on their respective data as of December 31, 2012, because as of that date, the companies are no longer part 
of a related group. So, for 2012, both plans are considered top heavy, based on the combined top heavy ratio 
determined as of 12/31/2011.  
IRS response. The IRS agreed with our answer.

45 Top Heavy Top heavy ratio All Treatment of 
beneficiaries

 Reg. §1.416-1, T-12 states the terms key employee, former key employee, and non-key 
employee include the beneficiaries of such individuals.  Would the terms also apply to alternate 
payees under QDRO’s? 

Our answer. Although not specifically discussed in the regulations, it is presumed that the treatment of death 
beneficiaries under the top heavy rules would also apply to alternate payees under a QDRO. The alternate payee 
under a QDRO is treated as a beneficiary of the plan under ERISA and the tax code. In the §415 context, the IRS has
taken the position that benefits under a defined benefit that are awarded to an alternate payee are counted as part of 
the participant’s benefits from the plan in determining whether the §415(b) limits are exceeded. See Notice 87-21, 
Q&A-20, 1987-1 C.B. 458. It would seem appropriate to take a similar approach in the top heavy determination.  
IRS response. The IRS agreed with our answer.

Page 9 10/11/2011



ID Topic Sub-Topic Plans 
affected Summary Question Answer

46 Top Heavy Top heavy ratio All
Required 

aggregation 
group

An employer maintains 3 plans: (1) a 401k plan (deferrals only), (2) cross-tested PS plan, and 
(3) cash balance plan. There is only 1 key employee. Although the key employee is eligible to 
participate in the 401k plan, he has never made a contribution to that plan and has no account 
balance in the plan. The key employee accrues benefits under the PS plan and under the cash 
balance plan. (a) Is the 401k plan part of the required aggregation group? (b) If the answer to (a) 
is no, could the 401k plan be added to the top heavy ratio as a permissive aggregation plan?

Our answer. (a) Yes. To determine the required aggregation group, the principles under the 410(b) regulations 
regarding who is "benefiting" under a plan are used. Since an employee who is eligible to defer under a 401k 
arrangement is treated as benefiting under such plan, the key employee is treated as a participant in such plan and 
the 401k plan is part of the required aggregation group. (b) Not applicable. However, if the key employee were not 
eligible for the 401k plan, and only non-key employees were eligible, the 401k plan could be treated as a permissive 
aggregation group plan. This is true even though the 401k plan would not be eligible under the coverage testing rules 
to be permissively aggregated with the PS plan or cash balance plan. The top heavy regulations state that a plan can 
be part of the permissive aggregation group as long as it wouldn't cause any plan in the required aggregation group to
fail coverage or nondiscrimination testing. A 401k plan by definition wouldn't cause a PS plan or cash balance plan to 
fail coverage.  
IRS response. The IRS agreed with our answer.

47 Top Heavy Key employee 
definition All plans

Proper period for 
identifying key 

employee status

Margaret became a participant in a 401(k) plan in the 2010 plan year, which ends December 31, 
2010. For 2010, Margaret did not satisfy any of the key employee tests. The plan is top heavy 
for 2011 because the top heavy ratio exceeds 60%. The top heavy ratio is computed as of 
12/31/2010, which is the determination date for the 2011 plan year. For that calculation, 
Margaret's account balance as of 12/31/2010 is treated as a non-key employee account 
balance. During the 2011 plan year, Margaret marries the majority owner of the company. This 
makes her a more-than-5% owner of the company by attribution. Does Margaret receive a top 
heavy minimum contribution for the 2011 plan year? Should she have received a top heavy 
contribution for the 2010 plan year even though the employer didn't fund the contribution until 
2011 after Margaret already had married the owner?

Our answer. No. The "determination date" of 12/31/2010 applied to determine whether the plan is top heavy for the 
2011 plan year, but is not determinative of whether Margaret is a key employee for the 2011 plan year. Since she 
owns more than 5% of the company, due to attribution under IRC section 318, for at least a portion of the 2011 plan 
year, she is a key employee for that plan year. Therefore, she is not entitled to a top heavy minimum contribution if 
the plan provides the top heavy contribution solely to non-key employees. This is actually consistent with the 
determination date rules because, for purposes of determining whether the plan is top heavy for the 2012 plan year, 
the determination date is 12/31/2011, and Margaret's account balance is treated as held by a key employee because 
she meets the 5% owner test for the plan year ending on the 12/31/2011 determination date. However, Margaret is 
still entitled to the top heavy minimum contribution for the 2010 plan year, regardless of when the contribution is 
funded and even if the contribution is not made until after Margaret has become a 5% owner during the 2011 plan 
year. 
IRS response. There is no guidance directly on point, but the most reasonable interpretation is that Margaret receives 
a top-heavy minimum contribution for 2011.  For top-heavy purposes, a single determination date is prescribed by 
IRC § 416(g)(4) for determining both whether the plan is top-heavy and whether an employee is a key or non-key 
employee.  While it would be intuitive to adjust this determination based on events occurring within the year 
subsequent to the determination date, this interpolates a condition that is not in the statute.  Note that the House 
Report (H.R. Rep. No. 107-51) and Conference Committee Report (H.R. Conf. Rep. No. 107-84) accompanying 
EGTRRA § 613 both provide that the determination date is used for identifying who is a key employee in the 
subsequent year.

48 Vesting Forfeitures All
Death benefits 

for which there is 
no beneficiary

A participant dies and all beneficiaries (including the estate since the estate assets have 
otherwise been distributed) have elected to disclaim benefits. Can the plan forfeit the death 
benefit?

Our answer. Yes, as long as the plan has a missing participant forfeiture rule, as permitted under Treas Reg. 
§1.411(a)-4(b)(6). If the plan lacks this forfeiture rule, escheat is another possibility. Check the state's unclaimed 
property law.    
IRS response. The IRS agreed with our answer. They also reference the steps suggested in Rev. Proc. 94-22 (IRS 
letter forwarding program) to make sure there are no default beneficiaries who haven't disclaimed

49 Vesting Forfeitures DC plans

How long may a 
plan take to 

allocate 
forfeitures?

Which of the following forfeiture allocation scenarios are permissible and which are not, and why 
or why not? (1) DC plan provides that forfeitures occurring in a plan year become allocable to 
other participants in the immediately following year, except to the extent allocation of the 
forfeitures causes excess annual additions under IRC section 415. (2) A DC plan provides that 
forfeitures are used SOLELY to pay expenses. If current administrative expenses for the plan 
year are not sufficient to absorb all forfeitures in the plan's forfeiture account, the balance is 
carried over to cover the next year's administrative expenses. (3) A plan provides that, 
immediately upon the cash-out of a partially-vested participant, the nonvested interest is 
forfeited. However, the actual allocation of the forfeiture does not occur until the end of the plan 
year (or, in a plan described in (1), at the end of the next plan year). If the plan terminates before 
the forfeitures are allocated, the remaining balance in the forfeiture account is reallocated to 
remaining participants. It is NOT restored to the terminated participant who forfeited the amount 
pursuant to the cash-out distribution. 

Our answer. (1) This is permissible, as long as the plan specifically provides. But postponing the initial allocation of 
the forfeitures beyond the plan year following the plan year in which the forfeiture occurs is not permissible. (2) This is
not permissible. If plan expenses are not sufficient to absorb the forfeitures, the plan must provide that forfeitures will 
be allocated as employer contributions, either to reduce employer contributions for the plan year or to be allocated as 
additional employer contributions for such plan year. (3) The cashed-out participant's forfeiture of his nonvested 
interest is still valid even though the allocation of the forfeiture occurs later. Thus, upon plan termination, the 
remaining plan participants will share in the allocation of the balance of the forfeiture account (to the extent it is not 
properly used to pay expenses).                                                                                                                                        
IRS response. The IRS agreed with our answer. 
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ID Topic Sub-Topic Plans 
affected Summary Question Answer

50 Vesting Forfeitures DC plans
Timing of 

allocation of 
forfeitures

May a plan use forfeitures to prepay plan expenses?  For example, the employer wants to use 
forfeitures occurring in 2010 to be used to prepay 2011 expenses, where the plan is invoiced for 
2011 expenses prior to the end-of-year allocation date for the forfeitures. The plan documents 
allows forfeitures to be used to pay expenses.

Our answer. We did not provide an answer.   
IRS response. Yes, this would be permissible. Forfeitures that occur in one year can be applied to pay for expenses 
that are invoiced in that year, to the extent that they are added to the employer contribution due to the plan for that 
year. However, if such expenses are not paid until the next year, forfeitures from the current year cannot be carried 
over to that next year in order to cover those expenses. 

51 Vesting Partial termination All

Employee 
rehired after a 

partial 
termination

An employee who is otherwise 20% vested on a plan's vesting schedule is part of a layoff that 
triggers full vesting on account balances due to a partial termination. Later the employee is 
rehired. With respect to his post-rehire accruals, may the plan continue to apply the normal 
vesting schedule, without regard to the fact that the partial termination had resulted in full vesting 
of the prior account?

Our answer. Yes. Partial termination triggers full vesting of the current accrued benefit for an affected participant, but 
does not (unless the plan specified otherwise) change the individual's vesting percentage under the plan's vesting 
schedule. Thus, when the employee is rehired, the plan applies the vesting schedule (recognizing the prior vesting 
service, subject to the operation of any break in service rules) to the post-rehired accruals. There is an analogous 
situation in Rev. Rul. 2003-65, where participants affected by a partial termination resume accruing benefits and the 
IRS ruled that the new accruals were subject to the vesting schedule. 
IRS response. The IRS agreed with our answer.

52 Vesting Partial termination 401k plans
Which 

participants to 
count

When computing whether there has been more than a 20% reduction of participants due to 
employer-initiated action, does a 401(k) plan count eligible participants who have a zero dollar 
account balance? For ERISA purposes, it is clear that an employee who is eligible to defer under
a 401(k) plan is a participant, even if the employee has a zero dollar account balance because 
he or she has chosen not to make elective deferrals. However, a request for information form 
the Ogden IRS office, when asking for the percentage of participants eliminated from the plan, 
notes that only participants with account balances should be considered.  Please clarify the IRS' 
position.

Our answer. We did not provide an answer. 
IRS response. The IRS will discuss this issue from the podium.

53 Vesting Years of service All Excluded years 
of service

Plan A accepts only elective deferrals and was effective 1/1/2009.  A matching contribution was 
added effective 1/1/2011 with a 6-year graded vesting schedule. The plan excludes, for vesting 
purposes, years of service prior to the effective date of the plan. (a) May years of service prior to 
1/1/2011 be excluded for purposes of determining vesting on the matching contributions? (b) If 
the answer to (a) is no, could the employer instead establish new Plan B, which provides only for 
matching contributions on elective deferrals made to Plan A, and disregard service before 
1/1/2011 under Plan B to determine a participant's vesting percentage in the matching 
contributions made to Plan B?
 �

Our answer. (a) No. Although the 401(k) arrangement and the 401(m) arrangement are separate plans for coverage 
and nondiscrimination testing, they are part of a single plan for vesting purposes and, therefore, only service before 
1/1/2009, when the plan was established, may be excluded, not service before 1/1/2011 when the matching 
contribution formula was added. There does not appear to be any authority to use the 410(b) definition of plan (where 
each separate component is a separate plan) for purposes of applying the vesting crediting rules.  (b) Arguably 
service prior to 1/1/2011 could be excluded as long as Plan A did not terminate within 5 years of the establishment of 
Plan B to trigger its status as a predecessor plan with respect to Plan B.  
IRS response. The IRS agreed with our answer.

54 EPCRS VC{ All

Previously-
approved 
correction 
method

Prior to the issuance of Rev. Proc. 2008-50, an employer received a VCP compliance letter with 
respect to a missed deferral opportunity. In that case, the IRS permitted the employer to make 
up the entire missed deferral, but to take the corresponding amount out of the employee's next 
paycheck (or a series of paychecks to mitigate the economic impact of the make-up amount). 
Under Rev. Proc. 2008-50, the suggested correction method in Appendix B is to make up half of 
the deferral, but not take the corresponding amount out of the employee's paycheck (i.e., the 
employer makes a QNEC). Is it reasonable for the employer to rely on the pre-Rev. Proc. 2008-
50 approved correction method to correct a current mistake of the same nature? Does it make a 
difference if the Rev. Proc. 2008-50 correction related to a type of error that is not specifically 
addressed in Rev. Proc. 2008-50 (or a successor ruling)?

Our answer. Generally, where a certain type of failure is addressed specifically in the EPCRS procedure, the 
suggested correction method should be followed. If a reasonable alternative correction method is desired, that can be 
used instead, although employing that correction method through SCP would not provide assurance that the IRS 
would accept the correction, so the employer might want to consider another VCP application. Where the alternative 
method is less favorable to the employee than the suggested correction method, it would weigh more strongly toward 
requesting relief through VCP. On the other hand, where the earlier VCP correction relates to an error not addressed 
in the current EPCRS procedure, and the facts and circumstances are similar, it would be reasonable to rely on the 
previously-approved correction method, although if the error occurs with an frequency, it might suggest that the plan 
does not have practices and procedures in effect to facilitate compliance, which would bar the employer from using 
SCP.
IRS response. The IRS did not have a prepared response, but may address this from the podium.

55 EPCRS SCP All
Suggested 
correction 
methods

For qualification failures for which specific correction methods are provided in Appendixes A and 
B of the EPCRS procedure, is there still room for "other reasonable correction approaches" even 
on an SCP basis for the identified failures? Is this true for all of the suggested correction 
methods? For example, if there is a missed deferral opportunity, is a make-up QNEC, as set 
forth in the suggested correction method, the ONLY permissible way to correct under SCP?

Our answer. The suggested correction methods are offered as a safe harbor means of correction, but not the sole 
method of correction.  The IRS would consider a reasonable alternative correction method. Of course, if an 
alternative method is used through SCP, there would be no assurance that the IRS would agree with the correction 
method used.
IRS response. The IRS did not have a prepared response, but may address this from the podium.
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56 Coverage testing Aggregation All

Related group 
includes 

governmental 
and non-

governmental 
entities, and 

ERISA and non-
ERISA plans

County Hospital (CH) is a governmental entity and also qualified as a 501(c)(3) org. CH 
maintains a non-ERISA 403(b) plan (Plan A). Private Hospital (PH), also a 501(c)(3) org, is part 
of a controlled group with CH. PH maintains an ERISA-covered 403(b) plan (Plan B) that 
includes a matching contribution. Plan B has to pass coverage testing with respect to its 401(m) 
arrangement. 
(1) When running the ratio test or the nondiscriminatory classification test for Plan B, must the 
nonexcludable employees of CH be taken into account?
(2) If the answer to (1) is yes, if Plan B must rely on the average benefits test, must Plan A be 
taken into account, even though it is a non-ERISA plan?
(3) May Plan A and Plan B be permissively aggregated to show that Plan B passes the ratio test 
or the nondiscriminatory classification test, even though Plan A is a non-ERISA 403(b) plan.
(4) Assuming the answer to (3) is yes, how should the ACP test be run for Plan B? Should the 
matching contributions for Plan A be taken into account? If so, and the ACP test fails, is the 
leveling method for correction applies to the HCEs in both plans or just to those in Plan B? How 
can Plan B show it meets the safe harbor under IRC section 401(m)(11) or (12) - would the 
same rules have to be met by the non-ERISA plan that was permissively aggregated with it?
(5) If Plan B were a 401(k) plan, Treas. Reg. section 1.410(b)-6(g)(6) would allow the 
governmental employees to be excluded to determine if the 401(k) plan satisfied coverage with 
respect to its 401(k) and 401(m) arrangements, as long as at least 95% of the employees of PH 
are eligible. Can an analogous rule be read into the regulations for two 403(b) plans, one 
maintained by a government and one maintained by a tax-exempt entity? If not, we request that 
the Treasury consider creating one in its development of regulations for governmental plans.

Our answer. We did not provide an answer.
IRS response. The IRS declined to answer these questions.

57 Nondiscrimin-
ation testing HCE definition All Top paid group - 

rounding rule

A tax-exempt entity has only 2 employees, none of which is a 5% owner, but one of which has 
compensation exceeding the compensation threhold for HCEs under IRC section 414(q). The 
employer makes a "top paid group" election. The entity is not part of a related group. Twenty 
percentage of 2 employees is 0.4. Under the reasonable rounding rule, does the top paid group 
include 1 employee or no employees?

Our answer: We did not provide a suggested answer. 
IRS response: The citation of authority - Treas. Reg. § 1414(q)-1T, A-3(b) -  is a temporary regulation, and is not 
accompanied by interpretive administrative guidance.  It provides that in making the “determination year” calculation 
(for purposes of determining who is highly compensated) an employer may adopt any rounding or tie-breaking rules it 
desires, so long as such rules are reasonable, nondiscriminatory, and uniformly and consistently applied.  Whether it 
would be reasonable to round a 0.4 computed amount downwards to zero (and thus avoiding a highly compensated 
employee determination) would depend on whether all these relevant facts and circumstances were observed.

Page 12 10/11/2011


